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Court of Appeals of the District of Columbia. 


No. 4001. 

Industri.vl Savings Bank, a Corporation, Appellant, 

vs. 

Peoples Funer-\l Service Corporation, a Corporation. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 63-217. 

Peoples Funer.\l Service Corporation, a Corporation, Plaintiff, 

vs. 

Industrial Savings Bank, a Corporation, Defendant. 

United States of America. 

T^iistrict of C'ohimlnn, .w; 

Be it remembered. That in the Supreme Court of the District of 
Columbia, at the City of Washinj^ton, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed December 31, 1919. 

In the Supreme Court of the District of Columbia. 

Law. No. 63217. 

Peoples Funeral Service Corporation, a Corporation, Plaintiff, 

V. 

Industrial Savings Bank, a Corporation, Defendant. 

1. The Peoples Funeral Service Corporation, a corporation, plain¬ 
tiff sues the Industrial Savings Bank a corporation doing business in 
the District of Columbia for money payable by the defendant to the 
plaintiff, for that whereas heretofore to wit, on the 23rd day of No- 

1—4001a 
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vember, 1918, and for a long time prior thereto the defendant was 
and still is conducting the business of banking in the District of 
Columbia—and on the day aforesaid the plaintiff had on deposit 
^yith said bank subject to withdrawn by check duly executed by 
the plaintiff a sum in excess of $1,003.50 of the funds of said plain¬ 
tiff corporation, and whereas, it is provided in the by laws of said 
plaintiff corporation that all checks drawn upon its funds in bank 
shall be signed bv the President and countersigned bv the Treasurer 
thereof and whereas at the time said account was opened and at all 
times since, said defendant Bank was notified of said provision of 
said by laws and was expressly warned to honor no checks drawn 
on the funds of the plaintiff* unless the same were signed by the Presi¬ 
dent of said plaintiff corj)oration and countersigned by the Treasurer 
thereof, and the defendant in consideration of the account and 
2 the deposit in said Bank from time to time of the funds of said 
plaintiff corporation, undertook and promised to keep safely 
the funds of said plaintiff corporation and to pay out the same only 
upon the check of said plaintiff corporation duly signed by its Presi¬ 
dent and countersigned bv its Treasurer. Yet nevertheless the de- 
fendant disregarding its promise in the premises on the 23rd day 
of November, 1918, paid out of the funds of the plaintiff corporation 
deposited in said Bank, the sum of $1,003.50 on a check drawn in the 
words and figures following to wit: 

No. 354. Washington, 1). C., November 20, 1918. 

Peoples Funeral Service Corporation, 

Vermont Ave. & R Sts. N. W., 

Pay to the order of Warfield & Rohr Co. $1,003.50 one thousand and 
three 50/100 Dollars, goods for caskets. 


President. 

John W. Lew'is, 

T reasurer. 

To Industrial Savings Bank, Eleventh & U Sts. N. W. 

That the person who received the money on said check had no in¬ 
terest in or claim against the plaintiff corporation or its assets, had 
no right or authority to receive payment thereof, and has converted 
the said sum of $1,003.50 to his own use. That the defendant al¬ 
though often requested has refused and still refuses to repay to the 
plaintiff said sum of $1,003.50. Wherefore the Plaintiff* brings this 
suit and claims the sum of $1,003.50 with interest from November 23, 
1918, besides costs. 

2. The plaintiff* further sues the defendant for money payable by 
' the defendant to the plaintiff, for that heretofore to wit on the 
3 23rd day of November, 1918, the defendant was engaged in 
the banking business in the District of Columbia and had on 
deposit to the credit of the plaintiff money of the plaintiff in excess 
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of $1,003.50 and it thereupon became and was the duty of the de¬ 
fendant to safely keep said money and to pay out the same only on 
the check of the plaintiff duly signed and countersigned by its Presi¬ 
dent and Treasurer, but the defendant violating its duty in the prem¬ 
ises negligently and carelessly on to wit, the day aforesaid paid out 
of the funds of the plaintiff on deposit with the defendant the sum 
of $1,003.50 on a check in the words and figures following to wit: 

No. 354. Washington, D. C., November 20, 1918. 

Peoples Funeral Service Corporation, 

Vermont Ave. & R Sts. N. W., 

Pay to the order of Warfield & Rohr Co. $1,003.50 one thousand and 
three 50/100 Dollars, goods for caskets. 


President. 
John W. Lewis, 

Treasurer. 


Industrial Savings Bank, Eleventh U Sts. N. W. 

to the damage of the plaintiff in the sum of $1,003.50 wherefore the 
plaintiff brings suit and claims $1,()0.*).50 with interest from No¬ 
vember 23, 1918, besides costs. 

3. And the plaintiff further sues the defendant for money pay¬ 
able by the defendant to the plaintiff for money received by the 
defendant for the use of the plaintiff and for money found to be due 
from the defendant to the plaintiff on accounts stated between them. 
And the plaintiff' claims $1,003.50 with interest from November 23, 
1918, besides costs. 

GEO. CURTIS SHINN, 
EUGENE A. JONES, 

A ttorneys for Plaintiff. 

4 District of Columbia, ss: 

Benjamin F. Moss, being sworn deposes and says that he is presi¬ 
dent of the Peoples Funeral Service Cor|)oration and has knowledge 
of the facts herein stated—that said corporation has a just and 
meritorious claim against the Industrial Savings Bank a corporation 
named as defendant in the declaration to which this affidavit is at¬ 
tached—that the facts stated in said declaration are true and said 
declaration is referred to and made a part hereof, that there is now 
justly due and owing by the defendant to the plaintiff the sum of 
$1,003.50 with interest from November 23, 1918 exclusive of all 
set ofifs and just grounds of defense. 

Sworn to before the undersigned Notary Public this 20th day of 
December 1919. 

EDWD. T. LEWIS, [seal.] 
Notary Public. 
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Pleas. 

Filed January 21, 1020. 

♦ ♦♦♦♦♦ ♦ 

1. For plea to the said declaration and to each and every count 
thereof, the defendant says that it did not undertake and promise in 
manner and form alleged. 

2. For further plea to said declaration and to each and every count 
thereof, the defendant savs it is not indebted in manner and form 

7 V 

alleged. 

ZEPII P. MOORE c'c B. L. GASKINS, 

Attorneys for Defendant. 


Affidavit of Defense. 


PisTRiCT OF Columbia, To wit: 

T, Effie M. Middleton, on oath say: That I am an agent of the de¬ 
fendant in the above entitled cause, being assi.'^tant cashier tliereof, 
and that I have knowledge of the facts involved in said cause: that 
tlie said plaintiff opened an account witli tlie defendant througli 
John W. Lewis, treasurer of the ])laintiff' company, and that defend¬ 
ant's agents were tlien and there instructed by the plaintiff to pay 
checks signed by said John W. Lewis and that it was not then and 
never became the duty of the defendant company to j)ay checks only 
on the signature of the ])resident and treasurer of said plaintiff*, but 
that defendant was later instructed to ])ay cheeks drawn against the 
account of said company by either its ])resi<lent or treasurer: and 
that the check mentioned in said declaration was signed by the ]>lain- 
tiff' com])any through its said trea.<urer and that the said cheek was 
])ai(l to a party identiffed hv the ])re.<ident of the ])laintiff company 
as the ])roper person to whom said check should be ]>ai<l: that I am 
informed and believe that at the time of the making of said check 
the plaintiff' company was indebted to the paity therein named in a 
sum equal to or in excess of the amount named in .«aid check; that 
said check was drawn in payment of said indebtedness or ])art thereof, 
that the party who cashed said check and to whom the defendant 
paid the ])roceeds thereof was an agent of the payee named therein 
with full authoritv to convert the .<ame to cash: that said cheek was 
])aid to said alleged agent in the due course of business by the de¬ 
fendant and that the debt of the plaintiff’ company to the party 
named in said check as payee was thereby extinguished or 
() reduced by the amount named in said check and that the 
plaintiff* company has had the full benefit thereof; that the 
plaintiff company had due and timely notice of the ])aying of said 
check by the defendant and accepted the account of the defendant 
wherein the payment of said check was charged off against the ac¬ 
count of the plaintiff with the defendant and that the plaintiff had 
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never demanded the sum mentioned in said declaration or any part 
thereof from the defendant. 

EFFIE M. MIDDLETON. 

Subscribed and sworn to before me, the undersigned, a notary 
public in and for the District of Columbia, this 19th dav of Janu- 
arv, 1920. 

[seal.] CHARLES S. CUNEY, 

Notary Public, D. C. 

ZEPII P. MOORE, 

B. L. GASKINS, 

Aftys. for Defendant. 

Joinder in Issue. 

Filed January 27, 1920. 

♦ * ♦ ♦ ♦ * 

The plaintiff joins issue on each of the defendant’s pleas. 

GEO. C. SHINN, 

EUGENE A. JONES, 
Attoryieys for Plaintiff. 


7 Memoranda. 

May I.'). 1022.—Jury sworn and respited. 

May 1(), 1022.—Verdict for plaintiff* for $1,003.50 with inter¬ 
est from Noveml)er 23, 1918. 

Supreme Court of the District of Columbia. 

Friday, June 9th, 1922. 

Session resumed pursuant to adjournment, Hon. William Hitz, 
Justice ])iesiding. 

Come now the parties liereto, by their respective attorneys of record 
and thereupon tlie motion for a new trial filed herein being con¬ 
sidered is by the coui*t overruled and judgment on verdict is ordered. 
Wherefore, it is considered that plaintiff* recover herein of defendant 
the sum of Ten Hundred Three and 50/100 Dollars ($1,003.50) 
with.interest thereon from the 23rd day of November 1918, together 
with costs of suit to be taxed by tlie clerk and have execution thereof. 

From the foregoing judgment the defendant by its attorney, in 
open court, notes an appeal to the Court of Appeals; whereupon 
the maximum of an undertaking to operate as a supersedeas, is hereby 
fixed in the sum of Fifteen Hundred Dollars ($1,500.00), or for 
costs onlv in tlie sum of One Hundred Dollars. 


6 


IXD. SAV. BK. VS. PEOPLES FUNERAL SERVICE, ETC. 


8 Memoranda. 

June 24, 1922.—Supersedeas undertaking, $1,500.00, approved 
and filed. 

July 21,1922.—Time to submit Bill of Exceptions extended to and 
including October 2, 1922. 

October 2, 1922.—Bill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

Wednesday, April 11th, 1923. 

Session resumed pursuant to adjournment, Mr. Justice Hitz pre¬ 
siding. 

♦ ♦ J|C * ♦ ♦ J(C 

The Court having this day signed the bill of exceptions in this 
cause heretofore submitted, as of the time of the noting thereof at 
the trial, now hereby orders the same of record nunc pro tunc. 


Assignment of Errors. 

Filed April 11, 1023. 

* * ♦ ♦ 3|C ♦ * 

Comes now the defendant and complains and assigns errors com¬ 
mitted by the trial Court in the following particulars: 

1. The Court erred in overruling the defendant's motion to in¬ 
struct the jury to return a verdict for the defendant at the 
9 close of the plaintiff's case in chief. 

2. The Court erred in overruling the defendant's motion 
upon all the testimony to return a verdict for the defendant. 

3. The Court erred in refusing to grant the instruction asked for 
in defendant's prayer Number 1. 

4. The Court erred in overruling the defendant's motion upon all 
the testimony to return a verdict for the defendant. 

5. The Court erred in refusing to grant the instruction asked for 
in defendant's prayer Number 1. 

6. The Court erred in instructing the jury as follows: 

We have nothing to do with the debt, whether Richardson got the 
money or not, or whether he was entitled to get it. All of those 
things are in that other proceeding and they are not here. All that 
is here whether the bank was negligent in paying out money on a 
check which bore only one signature; if the contract between the 
bank and the depositor was that the cheek should have two signatures, 
if the bank had a deposit there, a special deposit, which required it 
to pay the cheeks that were signed by the two officers, the president 
and treasurer, and the bank knew it, and it did pay the cheeks 
without those two signatures, then your verdict should be for the 
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plaintiff. There is no question, if you so decide, as to the amount of 
the verdict. It should be $1,003.50, either with or without interest, 
as you see fit. 

7. The Court erred in instructing the jury as follows: 

It is necessary for the bank on the second question to have knowl¬ 
edge of this requirement of two signatures. Of course, one way for 
them to get knowledge would be by a letter endosing the resolution 
itself and the provision of the by-laws itself, “That we make this 
deposit in your bank upon this condition, that checks shall be signed 
by our president and treasurer.” That is one way. But it does not 
by any means need to be done in that formal manner. The treasurer 
was Lewis, the treasurer of the burial society; he was president of 
the bank. If he knew about it in his capacity of treasurer of the 
burial society, his knowledge can be imputed to the bank, 
10 but there is a question on the evidence whether he ever did 
know it or not. At the meeting at which the resolution was 
adopted, the secretary says he was not there. There is a course of 
dealings here, shown by the checks, and bv the way the account was 
started, and the bank from time to time l)alanced the account and 
sent the checks to the secretary or some other officer of the corpora¬ 
tion. All of these are facts from which you may deduce what the 
main fact is in this regard, and that is whether or not the bank had 
notice, because if the bank did not know about it, then it cannot be 
held to have been negligent without knowing. 

ZEPH P. MOORE, 

B. L. GASKINS, 

Attorneys for Defendant, 

Designation of Record, 

Filed April 11, 1923. 

The Clerk will please prepare transcript of record to consist of the 
following: 

1. Plaintiffs Declaration. 

2. Defendant’s Plea. 

3. Plaintiff’s Joinder of Issue. 

4. Memorandum of Trial and Verdict of Jury. 

5. Memorandum of overruling of motion for new’ trial and judg¬ 
ment on verdict. 

6. Memo, of Bond on Appeal. 

7. Mem. of orders extending time to submit Bill of Exception. 

8. Order making Bill of Exception part of Record. 

9. This Designation. 

10. Assignment of Errors. 

ZEPH P. MOORE, 

B. L. GASKINS, 

O. K.; Attys. for Pltf. 

JOSEPH H. STEWART, . . 

Atty, for Plaintiff. 
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11 Supreme Court of the District of Columbia. 


United States of America, 

District of Cohombia, ss: 


I, Morgan H. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
10, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. (>^217 at Law, wherein Peoides 
Funeral Sendee Corporation, a corporation, is Plaintiff and In¬ 
dustrial Savings Bank, a corporation, is Defendant, as the same re¬ 
mains upon the files and of record in said Court. 

In testimonv whereof, I hereunto subscril>e niv name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 23rd dav of Mav, 1923. 

[Seal of the Supreme Court of the District of Columbia.] 


E. W. 


MORGAN H. BEACH, 

Clerk. 


12 In the Supreme Court of the District of Columbia. 

At Law. 


No. G3217. 

People's Funeral Service Corporation, a Corporation, Plaintiff, 

vs. 

Industrial Savings Bank, Defendant. 

Bill of Exceptions. 

Be it remembered, that on Mav 15, 1922. the above entitled cause 
came on to be heard at 10 o’clock A. M. before Mr. .Justice Hitz and 
a jury, and there appeared as attorney for the plaintiff, .Joseph H. 
Stewart, Esq., and on behalf of the defendant, Benjamin I.. Gaskins 
and Zeph P. Moore, Esquires, and thereupon the said 10th day of 
May and the 16th day of May the following proceedings were had: 

Susie R. Saunders called as a witness in behalf of the plaintiff 
corporation being first duly sworn, in substance testified, as follows: 

That she is vice-president of the }>laintiff corporation: that in 
February (she did not know what year) while auditing the books 
of the corporation she saw the check which is the subject of this suit, 
that she placed it in the hands of Mr. Renfrew, for the purpose of 
carrying it to an attorney; that she had never seen if since; that a 
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search was made for the check among the papers of the corporation 
but it could not l>e found; that the check was dated November 20, 
1918, was for $1,003.50 and it was payable to Warfield Rohr & Co., 
and was drawn on the Industrial Savings Bank, signed by John W. 
Lewis, treasurer, on the face only; that Mr. Lewis was at that time 
treasurer of the plaintiff company and had a copy of its by- 
13 laws; that the check had on it “For casket covers, etc.*'; that 
she did not know whether to Warfield-Rohr Co.; the check 
dated November 20th, 1918, was offered in evidence and read as 
follows: 

“No. 354. Washington, D. C., November 20, 1918. 

Peope/s Funeral Service Corporation, 

Vermont Ave. & R Sts. N. W., 

Pay to the order of Warfield & Rohr Co. $1,003.50 one thousand and 
three 50/100 Dollars. 

To Industrial Savings Bank, Eleventh & U Sts. N. W. 

President. 

JOHN W. LEWIS, 

Treasurer.’' 


The Bylaws of the President were offered in evidence and read as 
follows: 

“The president shall be a meiiil)er of the Board of Directors, and 
he shall be the chief executive officer of the Company and shall 
exercise general supeiwision and administration over all its affairs. 
He shall, when j)resent, preside at all meetings of the Stockholders 
and Directoi-s, and shall appoint all si>ccial or other committees ex¬ 
cept the E.xecutive Committee, unless otherwise ordered by the Board 
of Directors. He shall, with the Treasurer, sign all certificates of 


shares of the capital stock of the Company. He shall sign or counter¬ 
sign as may be necessary all such bills, notes, checks, contracts and 
other instruments as may pertain to the business and affairs of the 
Company, and he shall sign, when duly authorized, all contracts, 
orders, deeds, liens, licenses and other instruments of a special nature. 
He shall. as far as may be possible and desirable, familiarize himself 
with and exercise supervision over the affairs of this or any other 
corporation in which this corporation may be interested.'’ 


The resolution was offered in evidence and read as follows: 

“It os resolved that the Industrial Sraings Bank of the City of 
Washington for reserve fund be appointed bankers for the company 
and be requested to open an account in the name of that company 
and to honor checks signed by the treasurer and countersigned by 
the president of the company.'’ 
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14 Upon cross-examination: 

That the plaintiff corporation was organized in 1915, the by-laws 
adopted in 1910: tliat Richard C. Richardson was first president and 
remained president and manager down until the annual election in 
January, 1019; tliat he was succeeded by George Brown who was 
succeeded by Benjamin Moss who is now'president; that the plaintiff 
had filed a suit in equity in April. 1919; against Richardson for an 
accounting; that she knew the signature of Theodore Williams; 

-Callis and Benjamin Moss appearing thereon; that she signed 

the bill filed in equity cause No. —; that she did not know what be¬ 
came of the monev that was realized on the check. 


Whereupon Mary J. Hall, called as a witness in behalf of the 
plaintiff', being first duly sworn, testified substantially as follows: 

That she was and had been secretary of the plaintiff corporation 
from November .‘x 191(> until the present time; that on November 20, 
1918 she made out a check for goods for covering caskets; that the 
check was drawn on the Industrial Savings Bank, for $1,003.50, 
signe<l by the treasurer John W. Lewis, payable to Warfield-Rohr 
Co., of Baltimore. Md.: that she ke])t the minutes of the plaintiff 
cor])oration; (and she testified over the objection of the defendant’s 
counsel upon the promi.<e of the ])laintiff’s counsel to bring knowledge 
thereof home to the defendant) that at a meeting of the plaintiff' 
corporation November 1, 1910; it was resolved that the Industrial 
Savings Bank of the City of Washington, for reserve fund be ap- 
])ointed bankers for the company and be recpiested to open an ac¬ 
count in the name of that com])any and to honor checks signed by 
the treasurer and countersigned by the president of the company; 

that the stub in check book contained the following entry 
15 *‘No. 354, November 20, 1918. Warfield-Rohr & Co., goods 

to cover caskets for the Peoples’ Funeral Service Corporation. 
$1,003.50; that she gave the check to the president of the company, 
R. C. Richardson: that she did not see the check anv more until it 
was in the hands of the auditing committee when she noticed that the 
signature of the president was not on the face of it; that she did not 
know of any other check not being signed by the president. That 
the date of minutes showing election of John W. Lewis as treasurer 
was November 1. 1910: “That niv custom was to make out the stub' 
first and then write the check, the stub is in my handwriting, that 
the copy is an exact co]n’ of the check. That was the only check 
that ever went through the Industrial Bank that was not signed by 
the president. Re-called. Bank book showing that check for 
$1,003.50 had been cashed, offered in evidence; a bunch of checks 
on the Industrial Savings Bank two hundred and thirty-one in num¬ 
ber signed by the ])resident and treasurer and cashed by the defend¬ 
ant offered in evidence to show the custom. John W. Lewis was 
director of the Company as well as treasurer, ho attended the directors’ 
meeting.” 
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Upon cross-examination: 

By Mr. Gaskins: 

Q. And still you know now and knew then the accounts of the 
Company? A. Yes, I know the state of the company. 

Q. Do you want us to understant that you wrote a check to War- 
field and Rohr Co., for $1,003.50 when you knew that you did not 
owe them a dollar? A. The president told me to write this check 
out to the order of Warfield and Rohr, and I had to obey the presi¬ 
dent’s orders. 

16 Q. Is that your signature to this suit that was filed? (In¬ 
dicating.) A. Yes sir. 

Q. Did you ever call the attention of the board of directors or the 
vice-president or anyone else to the fact that you had given Richard- 
’son a check for a tliousand dollars, drawn on soinebodv that vou did 
not owe anything to? A. He told me it was for goods for caskets 
and I wrote the check to that effect. 

Q. That is not what I have asked you, I asked you did you tell 
any member of the board or tlie vice-president or any member of 
the companv what vou had done? A. I didn’t tell them. 

Q. Why not Miss Hall, when you knew you did not owe these 
people any money? A. Well as he was president and of course he 
came in and told me to write this check, that he wanted to buy some 
goods for the caskets, and 1 wrote the check out for him. 

Q. You knew the dealings between Warfield and Rohr and the 
People’s Funeral Service Corjmration, you knew what dealings they 
had? A. I didn’t have anything to do with that part of it. 

Q. Did you not keep the books? A. Yes I kept the books. 

Q. Did you not have books showing how much you owed corpora¬ 
tions or peoples with whom the corporation dealt? A. Yes sir. 

Q. Would not those books show whether this company owed War- 
field and Rohr anvthing? A. Yes sir. 

The witness further testified that she had attended every meeting 
of the board of direc'tors and the resolution of February 1916 had not 
been changed; that she did not know whether or not the regular in¬ 
dorsement of Warfield and Rohr was on the check when it came 
back; that she knew that goods came from Warfield & Rohr’s to the 
Peoples’ Funeral Sendee Corporation and was used by the 

17 Peoples’ Funeral Servi(*e Corporation; that the plaintiff 
corporation did not receive a bill for them, that Mr. Richard¬ 
son said that in dealing with the Warfield & Rohr Co., he had the 
amount of the goods used by the Peoples’ Funeral Service Corpora¬ 
tion charged to his own name. And being recalled this witness 
testified that John W. Lewis was a director of the plaintiff corpora¬ 
tion as well as treasurer; attended directors meetings; that John W. 
Lewis was not present at the meeting at which the resolution was 
adopted. 

18 Joseph H. Stewart, attorney, a witness for the plaintiff 
testified as follows: That his understanding was that Mr. 

Jones had the check at the time he filed this suit and it was reported 


12 


IND. SAV. BK. VS. PKOPLES FUNERAL SERVICE, ETC. 


to him (witness) that the check was lost, that Mr. Jones lost his 
mind after the suit was filed. Mr. Shinn, his partner made a 
search amon<i Mr. Jones' papers but did not succeed in finding the 
check. Witness issued a subiHcna duces tecum in this case on Mr. 
Clabaugh, the accountant who had some of the papers to produce 
the check, he a[)peared in Court and informed the Court that he 
did not have the check, (the Court, “Yes I remember that") That 
witness examined all the papers he could find of the corporation 
and did not succeed in locating the check, Mr. Jones was in town 
a few weeks ago and was asked about the check and witness was 
notified tliat the check could not be found anvwhere so that the 
check is lost. 


Cross-examination: 

That he talked with Susie Saunders about November or Decem¬ 
ber when this case was first called. !Mr. Renfrew died last August, 
he got the check from Susie Saunders, was the attorney employe<l 
by the Company to investigate and take the proper action about this 
check. Witness went to his office and got all the papers he had and 
the check was not among the ]>apei*s. All that witness ever had 
seen is a copy of the check in the pleadings. 

Whereu|)()n the jJaintiff rested and the following colloquy was 
had: 

Mr. Gaskins: T move tlie Court to direct a verdict in favor of 
the defendant. There is no testimonv in this case from anvbodv 

%J V « 

showing any direction to tliis bank as to how checks drawn on it 
should be signed. We do not know from this testimony who opened 
the account at tlie bank, how it was o])ened or anything else about 
it. There is a resolution of the board of directors, shown in evi¬ 
dence here, a ])rovision in the by-laws shown in evidence here, 
which have not been brought home to the knowledge of the bank, 
and there is no testimony as to how the account was opened with 
the bank or what became of the proceeds of the check, or that the 
Peoples’ Funeral Service Corporation has last anything by 
10 the ca.diing of the clieck in the manner in which it was 
ca.died. The bank book is offered in evidence here and the 
l)ank book shows nobody has taken the stand yet that was ever at 
the Industrial Savings Rank when tliis check was cashed. 

The Court: Is that book in evidence? 

Mr. Gaskins: Yes your Honor, and nowhere does the name of Mr. 
Richardson or anybody else as president appear. 


(Argument for motion followed.) 

Mr. Gaskins (concluding his argument): So I submit, your 
Honor that no ca.^e has been made out for us to answer, this secretary 
having phvsicallv declined to sav that there was anv custom, because 
she will not say that those were all the checks that came back from 
the bank. 

Mr. Stewart: Knowledge is brought home to the bank in this 
case beeausc the treasurer of the Peoples’ Funeral Service Corpora- 
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tion was the president of this lank and had a copy of the by-laws, 
and the president of course represents the bank. He knew per¬ 
fectly well what the regulations required, and every check cashed 
by that bank has been signed by the president and treasurer. 

" The Court: No, the testimonv was not to that effect. You have 
a bunch of them that shows that, but that bunch does not include 
all the checks. 

Mr. Stewart: No, it does not include all. 

The Court: Others have been signed bv the treasurer alone. 

Mr. Stewart: But Miss Hall testified she made out all the checks 
and this is the only check she ever saw that was not signed by the 
president. 

The Court: I deny your motion Mr. Gaskins and give you an 
exception. 

20 Whereupon Effie Middleton, called as a witness on be¬ 
half of the defendant, being first duly sworn, testified sub¬ 
stantially as follows: That she is paying teller of the Industrial 
Savings Bank, she knows John W. Lewis and R. C. Richardson; 
that the Peoples’ Funeral Service Corporation Account was opened 
in the name of the Peoples’; Funeral Service Corporation, John W. 
Lewis, treasurer; that she remembered one day Mr. Richardson 
brought a man to the bank and said. ‘‘Miss Middleton, this is the 
gentleman to pay this money to’’, and T paid him a thousand 
dollars, I don’t remember the cents. It was if 1,003 and something; 
that she had been paying checks for the Peoples’ Funeral Service 
Corporation signed by the ])resident and treasurer; that she did 
not insist that morning on Mr. Richardson signing that check be¬ 
cause Mr. Richardson brought the man there and !Mr. Lewis was 
there at the time the check was cashed; that “Mr. Richardson 
identified the man as the proper one and it had been proper all 
along to cash checks on Mr. Lewis’ signature, so of course I 
cashed it”. 

Upon cross examination: 

That she had cashed quite a number of checks for the Peoples’ 
Funeral Cor])oration; that she did not think that Mr. Richardson’s 
name was on the checks when the account was first opened; that 
“I don’t know whether he had anvthing to do with the signing. 
The signature in the house showed that Mr. Lewis was the treasurer 
of the corporation and the ])rinci])al one to sign checks”; that the 
signature card was in the Ixuik: that she wrote John W. Lewis’ 
name on account card No. 1 and R. C. Richardson’s name on ac¬ 
count card No. 2, which was a continuation of the account: that 
these cards are not signature cards or identification cards; that the 
proper signature was on the signature card which she did 

21 not have with her. The bank book was shown to witness 
who admitted that the item of $1,003.50 is in her handwrit¬ 
ing, admitted that she cashed some of the number of checks in evi¬ 
dence, checks cashed in 1917, that John W. I^wis opened the ac- 



14 IND. SAV. BK. VS. PEOPLES FUNERAL SERVICE, ETC. 

count, tliat Mr. Richardson brought the man into the bank, I did 
not insist that he sign the check. 

22 On re-direct examination: That the bank book offered in 
evidence was tlie first book that she gave to Mr. Lewis and 

read as follows: 

‘Teoples* Funeral Service Corporation. John W. Lewis, Treas¬ 
urer.*' 

Whereupon Richard C. Richardson, a witness called and pro¬ 
duced ax the direction of the court, being first duly sworn testified 
in substance as follows: 

That November 20, lOLS he was an undertaker and president of 
the ])laintilf cor])oration which was located at 1700 Vermont Ave¬ 
nue, that he was general manager of this concern and conducted 
the business; that he remembered the check for $1,003.50; ‘‘At 
the time you s])eak of, November, 1918, I had quite a lot of deal¬ 
ings with them, buying undertaking material such as cloth and 
caskets and so on, I had been paying for them right along, and 
on this particular occasion the bill that we owed them, that is I owed 
them, because T got the stuff' in my own name—and at that time 
the bill was more than $1,003.50, the bill was more than that- 

Q. How much was the bill? A. The bill was, I don’t remember 
e.xactlv the amount, the exact amount of the bill, but T know it 
was more than $1,003.00, and because it was more I had the Peo¬ 
ples’ P'uneral Service Coi 7 )oration draw their check for $1,003.50 
and when T went over there is was not enough to pay the bill for 
the goods that we owed them for, or 1 owed them, and so they en¬ 
dorsed that check l ack to me, and with $1,003.50, and with what 
I could get up, I gave my check to them covering the entire amount 
T owed them”: that all goods ])urchased were used in the business 
of the Peo])les’ Funeral Service Corporation; that the \Var- 

23 field-Rohr Company would not sell a thousand dollars worth 
of goods to the plaintiff because it was a new corporation 

but would to him (the witness) because ho had a “real estate stand¬ 
ing”; that he did not know whether his name was on the check 
or not, that he was the president of the corporation and he had a 
“right” to counter sign it: that “if T did not I ought to” that it 
was endorsed back to him by the Warfield Rohr Company and that 
he gave them his check in ])ayment for the order of goods which 
came to a few dollars more than the face of the check sued on; that 
it was endorsed back to him by Mr. Rlack, secretary of Warfield & 
Rohr, that it was endorsed back to him as his own “individual 
monev.’* 

The defendant offered in evidence paragraph 5 in Eq. cause 
38984, objection by plaintiff, overruled by tlie Court and exception 
l y plaintiff. Defendant read from bill in P]q. cause No. 36657, ob¬ 
jection bv plaintiff, overruled bv the Court and exception bv plain¬ 
tiff. * “ 

Whereupon Effie Middleton, a witness already sworn was re¬ 
produced and testified in substance as follows: That she did not 



IXD. SAV. BK. VS. PEOPLES FUNERAL SERVICE, ETC. 


15 


know whether the check about which she had testified was the 
i/identical check in tliis suit because she had cashed several thou¬ 
sand dollar checks for Mr. Richardson. 

Whereupon the defendant by its counsel requested the Court to 
instruct the jury to return a verdict for the defendant, which mo¬ 
tion the Court overruled to which ruling of the Court an exception 
was duly noted. 

Whereupon the defendant by its counsel requested the Court to 
gi’ant the following prayers: 

24 Defendant's Prayers. 

1 . 

If you believe the testimony that the account of the plaintiff was 
opened with the defendant in such manner that checks in the plain¬ 
tiff were to be honored by the defendant when signrd by the plain¬ 
tiff’s treasurer, then unless you find that the defendant was later 
instiucted by the plaintiff to pay such checks only when signed by 
both the President and Treasurer of the plaintiff, then your verdict 
should be for the defendant. 

Denied with ex. 

25 (2.) 

If you believe from the testimony that the plaintiff corporation 
received the benefit of the ])roceeds of the check sued upon or that 
such proceeds were applied in di.^charge of any existing obligation 
whether to Richardson or the Warfield Rohr Company, your verdict 
should be for the defendant. 

Denied with ex. 

26 (3.) 

If you find the testimony that the plaintiff corporation through its 
president led the defendant’s agents to believe that the person who 
received the proceeds of the check was the proper person to whom 
such proceeds should have been paid, then your verdict should be 
for the defendant. 

Denied with ex. 

27 But the Court refused to grant the said prayers or either of 
them and the defendant by its counsel then and there took an 

exception, separately to the actions of the Court in refusing to grant 
said request and the Court noted an exception to each of said rulings 
in its minutes, whereupon after argument by coun.sel the Court 
charged the jury as follows: 

28 The Court (Mr. Justice Hitz): Now, gentlemen, this is a 
suit for negligence. There are only two parties to the suit. 

One is the plaintiff, this burial society, and the other is this bank. 
The burial society, on the side, or some of its stockholders and mem- 
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bers, apparently are suin" the former persident, Mr. Richardson, for 
an accounting, and for a difficulty that has arisen there. That is not 
this matter. That is a bill in equity that has been instituted here, 
and one of the paragraphs of the bill has been offered here, simply be¬ 
cause thev thought it contradictorv of certain statements that these 
two young women made on the stand. We have nothing to do with 
that equi ty procedure. We have nothing to do with the debt, whether 
Kichm -dson got the money or not, or whether he was entitled to get 
it~^p of those things are in that other proceeding and they are not 
lierg. All that is here is whether the bank was negligent in paying 
out, m oney on a check which bore only one signature; if the con¬ 
tract between the bank and the depositor was that the check should 
liave two signatures, if the bank had a deposit there, a special de- 
])'bsrr which required it to ])ay the checks that were signed by the two 
pffu^er s, the ])resident and trea:surer, and the bank knew it, and it did 
P^y th e check without those two signatures, then your verdict should 
bel'or the plaintitt’. There is no question, if you ?o decide, as to the 
ffTfin liiit of the verdict. It should be $1,003.50, either with or with- 
o^interest, as you .<ee fit. 

"“nut you have got two difficult ])reliminary questions, and the 
burden of prcK)f in respect to those questions is upon the plaintiff 
from the beginning to the end. That means simply that the scales 
should weigh down on his side of the balance, rather than on the 
other side. In determining where that weight of the evidence is, 
you have got to consider the interest that the various witnesses have 
in the outcome, the ])osition thev were in, and whether thev know 
what they are talking about, their a])pearance, and their recollection, 
and the general effect that their testimony makes upon 
29 vour mind. 

In the first ])l.N*ce. there is a check that is lost. That loss 
is accounted for by saying that the two last persons who had custody 
of it were the ladies, and a Mr. Jones, who was a lunatic, but has 
since recovered, and says he remembei-s nothing about the check. 

These two ladies say that a certain time in going over some of 
the old papers of the company, in an audit or other examination, 
they saw this check, and it did not bear the name of the president 
upon the face of it. 

Now, the president himself says he does not know whether it did 
or not. He had the check, and he got the money, and he does not 
know whether it did or not, and the cashier savs slie does not know 
whether it did or not. So there is your fii*st question, and that is 
the sum and substance of the testimony about it. It is for you to sav. 

«> C' V 

If the burden of ])roof is not satisfied by the plaintiff, the verdict 
should l>e for the defendant. That means, if vou cannot sav one 
wav or the other from the testimony, your verdict should be for the 
defendant, because that is his obligation when he brings his suit and’ 
files his declaration, to satisfy the jury by a j^reponderance of the 
evidence that what he savs about this transaction is the truth, and 
if wliat he savs leaves vou in sucli doubt that vou cannot solve that 
question, then your verdict should be for the defendant. 
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It is necessary for the bank on the second question to have know¬ 
ledge of this requirement of two signatures. Of course, one way for 
them to get knowledge would be by a letter enclosing the resolution 
itself and the provision of the by-laws itself, ^‘That we make this 
deposit in your bank upon this condition, that checks shall be signed 
by our pcrsident and treasurer.’’ 

That is one wav. But it does not by anv means need to be done 
in that formal manner. The treasurer was Lewis, the treasurer of 
the burial society; he was president of the bank. If he knew about 
it in his capacity of treasurer of the burial society, his knowledge 
can be imputed to the bank, but there is a question on the evidence 
whether he ever did know it or not. At the meeting at which the 
resolution was adopted, the secretary says he was not there. There 
is a course of dealings here, shown by the checks, and by the way 
the account was started, and the bank from time to time balanced 
the account and sent the checks to the secretarv or some other 

30 officer of the corporation. All of these are facts from which 
you may deduce what the main fact is in this regard, and that 

is whether or not the bank had notice, because if the bank did not 
know about it, then it cannot be held to have been negligent without 
knowing. 

Negligence in this case is the negligence in an accident case, almost. 
It is failure to perform some part of the legal duty which was upon 
the defendant at the time, and that was to observe the directions 
given to it by its depositor, and in not doing so, it was negligent in 
that regard. 

Now, what else should I sav? 

Mr. G.sakins: The only thing I want to say—T do not suppose it is 
necessary—is about the other defence I claim. Your Honor did say 
in charging that it had nothing to do with any debt. Do you under¬ 
stand? 

The Court: Yes. You moved to have that instruction, and I 
denied it and gave you an e.xception. 

Mr. Gaskins: And I note an exception to your Honor’s charge 
where you say it. 

The Court: Yes. Perhaps there is another word I can say to 
you. That is, you have to decide this case upon the evidence and 
not by the zeal of these young men who argued against each other. 

Now, I do not think I will let you have those things, unless you 
want them. The practice is that you may take the declaration. The 
court has nothing to say about it. You can read it or you can let 
it go unread. It is not sworn to, and it is not evidence, but under 
the practice you arc always entitled to take it. 

31 The jury thereupon retired to consider of their verdict; 
and thereafter found a verdict in favor of the plaintiff and 

judgement was thereafter entered upon said verdict. 

Defendant prays the Court to sign this its Bill of Exceptions, 
this Oct. 2/1922, as of the day of the verdict, and; further prays 
the Court to order that this Bill of Exceptions may be made a part 

2—4001a 
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of the record in tliis cause which is accordingly done this 11th day 
of April 19*22. 

WILLIAM HITZ, 

Justice. 

32 [Endorsed:] At law. No. 63217. People's Funeral Serv¬ 

ice Cor})., a cor|)()ration, Plaintiff, vs. Industrial Savings Bank, 
Defendant. Bill of E.\cei)tions. 

Endorsed on cover: District of Coluinhia Su})reme Court. No. 
4001. Industrial Savings Bank, a corj>oration, a])pellant, vs. Peo¬ 
ples P'unoral Scrviee Cor})oration, a cori)oration. Court of Appeals, 
District of Coluinhia. Filed May 24, 1923. Henry W. Ilwiges, 
clerk. 
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In the Court of Appeals 

OF THE DISTRICT OF COLUMBIA 

October Term, 1923 


No. 4001 


INDUSTRIAL SAVINGS BANK, A CORPORATION, 

APPELLANT, 

vs, 

PEOPLES FUNERAL SERVICE CORPORATION, A 
CORPORATION, APPELLEE 


BRIEF FOR APPELLANT 


Statement of the Case 

This action was filed to recover $1,003.50 which the In¬ 
dustrial Savings Bank, the appellant and defendant be¬ 
low (hereinafter called the defendant, or bank), had paid 
out of a deposit made with it by the Peoples Funeral Ser¬ 
vice Corporation, appellee, plaintiff below (hereinafter 
referred to as plaintiff corporation). 
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The check was in form as follows: 

Xo. Washinjrton. D. C.. Xovembcr 20. 191S 

Peoplks Funeral Service Corporation. 

Vermont Avo.. & R Streets, X.W. 

Pay to tlie order of Warfield & Rohr ("o.. $l,00;^.r»() One Thousand 
ami three* and rJO/lfK) Dollars, goods for caskets. 

President 
John W. Lewis. 

(Rec., p. 2). Treasurer 

The declaration, after averments that the money had 
been paid on this check and that it should have been 
signed by the president of the corporation, goes on to 
allege that “the person who received the money on said 
check had no interest in or claim against the plaintiff 
corporation or its assets, had no right or authority to 

receive payment thereof, and has converted the said sum 
of $1,003.50 to his own use. That, the defendant al¬ 
though often requested has refused and still refuses to 
repay to the plaintiff the said sum of $1003.50” 
(Rec.. p. 2). 

It appeared in the evidence that the plaintiff was a 
corporation doing a business of embalming and under¬ 
taking in the District of Columbia, having been organized 
and incorporated late in 1915. In l916 at its organization 
meeting, it elected one, John W. i^ewis, who was at that 
time president of the defendant oank, as its treasurer, 
and elected one, Richard C. Richarason, as its president 
(Rec., p. 10). Richardson remained president and gener- 
' manager from that time, November, i916, down until 
January, 1919 (Rec., p. 10) ; and Lewis remained as 
treasurer until after the suit was filed. As far as the 
record shows, he is still treasurer. 
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The by-laws of the corporation provide that— 

“The president shall be a member of the Board of 
Directors, and he shall be the chief executive officer 
of the company and shall exercise general super¬ 
vision and administration over all its affairs. He 
shall, when present, preside at all meetings of the 
Stockholders and Directors, and shall appoint all 
special or other committees except the Executive 
Committee, unless otherwise ordered by the Board 
of Directors. He shall, with the treasurer, sign all 
certificates of shares of the capital stock of the com¬ 
pany. He shall sign or countersign as may be neces¬ 
sary all such bills, notes, checks, contracts and other 
instruments as may pertain to the business and af¬ 
fairs of the company, and he shall sign, when duly 
authorized, ail contracts, orders, deeds, liens, licenses 
and other instruments of a special nature. He shall, 
as far as may be possible and desirable, familiarize 
himself with and exercise supervision over the af¬ 
fairs of this or any other corporation in which this 
corporation may be interested” (Bee., p- 9). 

And on November 1st, 1916, the following resolution 
was adopted by the corporation: 

“It is resolved that the Industrial Savings Bank 
of the City of Washington for reserve fund be ap¬ 
pointed bankers for the company and be requested 
to open an account in the name of that company 
and to honor checks signed by the treasurer and 
countersigned by the president of the company” 
(Rec., p. 9. As to time of adoption, Rec., p. 10— 
witness Hall). 
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Lewis was not present at the meeting at which this 
resolution was adopted and was not shown to have had 
any knowledge of it. The by-law required the president 
“to sign or countersign as may he necessary all such bills, 
notes, checks, .... as may appertain to the affairs 
of the company^' (Rec., p. 9); but Richardson did not 
accompany Lewis when the account was opened with the 
bank, and Lewis does hot seem to have ever known of the 
resolution afterwards adopted, requiring the counter- 
signature of Richardson, nor was such resolution ever 
called to the attention of the bank or any of its officers, 
unless knowledge can be imputed to it because Lewis was 
a director and officer of both concerns (Rec., pp. 12 
and 13). A number of checks were thereafter drawn 
on the bank by the corporation, some signed by Lewis 
as treasurer alone and some signed by both Lewis and 
Richardson (Rec., pp. 13 and 14; remark of Court and 
testimony of Middleton). The check itself was* lost 
before the trial and the copy introduced in evidence has 
been set forth above. 

Richardson, who was the manager of the plaintiff cor¬ 
poration, bought a bill of goods from Warfield & Rohr 
Co., which were used by the plaintiff corporation, but 
the goods were never charged to the corporation, as Rich¬ 
ardson in dealing with Warfield & Rohr Co. had the goods 
used by the corporation charged in his own name (Rec., 
pp. 11-15). That the goods were received and used by 
the corporation, which never received a bill for them, i^ 
admitted by its secretary who made out the check in 
question and preserved ap exact copy of the check in the 
stub (Rec., pp. 10-11). 
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Richardson, the manager and president (called by the 
Court), himself testified that the goods were purchased 
by him for and used by the corporation and that Warfield 
& Rohr Co. declined to sell the goods to the corporation 
because it was a “new corporation” and that Warfield 
& Rohr endorsed the check back to him and he gave them 
his personal check in payment for the goods (Rec., p. 14). 

Thereafter in auditing the books of the plaintiff, its 
officers came across the check and because it did not bear 
Richardson’s signature they sued the bank for its value 
(Rec., p. 8), although nobody pretends that the corpo¬ 
ration lost anything by its payment or denies that it was 
a payment made for the benefit of the company, to a firm 
with whom it was doing business, and for a bill right¬ 
fully incurred by the proper officers of the company 
in the conduct of its business. 


How the Points Were Raised 

The questions are two: 

1. Can a depositor who has suffered no loss through the 
payment of a check irregularly drawn, but who has 
authorized the payment and received the benefit thereof, 
compel the bank to refund the money so paid ? 

2. Was there sufficient evidence in this case to go to 
the jury that the check was not drawn in accordance with 
the depositor’s directions? 

The first question was raised by motions to direct a 
verdict for the defendant made at the close of the plain¬ 
tiff’s case and renewed at the close of all the testimony 
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(Rec., pp. 12-15), by a request for an instruction (Prayer 
No. 2, Rec., p. 15), and by exceptions to the charge of 
the Court (Rec., p. 17). The assignments of error by 
which it was preserved for this Court are numbers 1, 2, 
6, and 7 (4 and 5 being repetitions by typographical 
error). The second question w’as raised by the same 
motions and by a request for an instruction (Prayer No. 
1, Rec., p. 15; Assignment of error, 3). 


ARGUMENT 

I 

The position of the plaintiff on the first proposition is 
patently intenable. The appellee has not been injured. 
Its whole case is predicated on the assumption that the 
payment erroneously made entitles it to recover damages, 
independent of any loss. 

As was said in Andrews ths. Northwestern National 
Bank (post) ; they ‘‘make an ingenious argument, but the 
result which they desire to bring about w’ould be so un¬ 
just and inequitable as to suggest that fallacy lurks some¬ 
where in the process of reasoning.” Two witnesses, both 
officers of the corporation, one called by the plaintiff and 
the other by the, Court, testify that the check here sued 
on was made for a bill of goods bought and used by the 
plaintiff and nobody pretends that it w’as not. The plain¬ 
tiff offers no evidence that it lost a penny by this trans¬ 
action, but quite frankly admits that it did not. But the 
learned trial justice charged the jury that if the check 
was in a form contrary to that agreed on by the parties 
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it made no difference whether the plaintiff lost anything 
or not. He said: 

“We have nothing to do with the debt, whether 
Richardson got the money or not, or whether he was 
entitled to get it. All of those things are in that 
other proceeding and they are not here. All that 
is here is whether the bank was negligent in paying 
out money on a check which bore only one signature; 
if the contract between the bank and the depositor 
was that the check should have two signatures, if 
the bank had a deposit there, a special deposit, which 
required it to pay the checks that were signed by the 
two officers, the president and treasurer, and the 
bank knew it, and it did pay the check without those 
two signatures, then your verdict should be for the 
plaintiff. There is no question, if you so decide, 
as to the amount of the verdict. It should be 
$1,003.50, either with or without interest, as you 
see fit” (Rec., p. 16). 

“In Crane vs. Postal Telegraph Co., (48 D. C. app. 
54) where an agent had cashed checks of the tele¬ 
graph company and converted the proceeds, the 
Court after holding that the bank would be liable 
if the agent had no authority to cash such checks, 
said: 

“ ‘Assuming that Green had no right to. act for 
the plaintiff in the receipt of the money from the 
defendants and that their payment of it to him did 
not discharge their obligation to the plaintiff with 
respect to it, yet if they were able to prove, and the 
burden w’ould be upon them, that Green had used the 
money for the benefit of the plaintiff, the latter could 
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not recover. This is so because in such circum¬ 
stances the plaintiff would suffer no injury from the 
unauthorized conduct.’ 

“Judge Taft, speaking for the Circuit Court of 
Appeals, in Ditty vs. Dominion National Bank, 75 
Fed., 769, a case where the president of a bank had 
borrowed money without authorty to conceal his 
prior embezzlements and devoted it to the use of the 
bank, said, referring to the bank: 

“ ‘Having received the benefit through an agent it 
is affected with the burden which that agent had of 
its reception, and therefore it became liable for the 
money had and received to its use.’ 

“To the same effect are: Morse on Banking, sec. 
440b; Andrews vs. Northwestern National Bank, 
117 N. W., 621; Bank of Larkin vs. National Bank, 
57 Kans., 183.” 

Crane vs. Postal Tel. Co., 48 D. C. app. 54. 

In Andrews vs. Northwestern National Bank, 107 
Minn., 196, a check had been sent to plaintiff’s agent to 
pay a debt to a customer. The agent forged the custo¬ 
mer’s name and used the proceeds in making good a 
shortage due to his principal. The Court said: 

“The facts present a rather unusual condition of 
affairs, but we are satisfied that the Court reached 
the proper conclusion. The appellants contend that, 
as depositors, they were creditors of the North¬ 
western National Bank, to the extent of their bal¬ 
ance therein, and entitled to disregard any charge 
made against their account which was not authorize 1 
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by them, or made by reason of their negligence or 
other misconduct. The correctness of this general 
proposition cannot be questioned, but, neverthe¬ 
less, Andrews & Gage are not in a position to re¬ 
quire the Northwestern National Bank to credit 
their account with the amount of this check. The 
appellants make an ingenious argument, but the 
result which they desire to bring about would be 
so unjust and inequitable as to suggest that fallacy 
lurks somewhere in the process of reasoning. The 
appellants have not been injured by the fact that 
the Northwestern National Bank paid this check 
upon a forged indorsement, and their theory, if 
accepted, would merely result in substituting the 

bank for the defaulting employee as the debtor of 

\ 

Andrews & Gage. ' 

♦ ♦ « * 4c 

“We cannot see that the fact that this busi¬ 
ness was transacted by the use of credits, instead of 
the handling of actual cash, makes any difference 
as far as the responsibility of the Northwestern 
National Bank is concerned. It paid the check upon 
a forged indorsement, and thereby became liable to 
its depositor for any damages thereby sustained by 
him. If the depositor lost nothing, he should recover 
n9thing.” 

Andrews vs. Northwestern National Bank, 107 
Minn., 196; 117 N. W., 621; see same case 
and note 25 L. R. A. N. S., 996. 

The question of whether the burden was upon the bank 
to prove that the proceeds of the check in the case at bar 
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were used in the business of the plaintiff need not be 
considered because: 

First. There was no conflict in the testimony upon 
this point; and. 

Second. The Court refused a prayer submitting the 
question of fact to the jury and pointedly told them that 
they should not consider what became of the money 
(Rec., p. 16). 


II 

If we concede that Richardson should have counter¬ 
signed the check and that the bank was negligent in not 
requiring him to do so, what casual connection did this 
have with the situation ? What different result would have 
been brought about had the bank insisted upon Richard¬ 
son’s signature? In other words how much better off 
would the company have been had the bank followed the 
terms of the resolution? Negligence, in order to afford 
recovery, must be the proximate cause of the injury. If 
the company had been defrauded, would the failure of the 
bank to insist upon Richardson’s signature have been 
the cause? Or rather, had the bank insisted upon Rich¬ 
ardson’s signature would this have prevented the with¬ 
drawal of the money? The check had been made out by 

• 

the secretary, signed by the treasurer, given into ^the 
possession of Richardson and at best his failure to sign 
was a mere informality in no wise connected with the 
actualities of the case. He does not and never did deny 
that he received and cashed the check. 
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III 

Nor was there any proof that the check was not drawn 
in accordance with the depositor's direction. The ac¬ 
count was opened by John W. Lewis, treasurer of the 
corporation. At no time was notice given to the bank 
that the signature of Richardson was requisite (Rec., 
pp. 12-14). The resolution requiring the president to 
countersign checks was never brought to the attention 
of the bank. In the absence of proof that Lewis, the 
president of the bank, had actual knowledge of the reso¬ 
lution, it cannot be presumed as matter of law that he 
had such knowledge and that he communicated it to the 
bank. The rule that an officer of a corporation is charged 
with knowledge of its acts is merely a presumption, and 
the rule imputing such knowledge to the bank because 
of knowledge of its officers is also a presumption. To im¬ 
pute knowledge of the resolution to Lowis as its treasurer 
and a director and then impute that knowledge to the 
bank because he is its president is to indulge in a pre¬ 
sumption upon a presumption. Nor was Lewis acting 
for the bank in opening the account and signing the 
checks. 

Arlington Brewing Co. vs, Blumenthal & Bickart, 
S6 App. D. C. 209, Ann. Cas. 1912C, 294. 

Taylor vs: Felder, 3 Ga., 287. 

Fidelity Trust Co. vs. Federal Trust Co., 100 A. 
615. 

It was the duty of the bank to cash the check as drawn 
and it could have been compelled to do so. It could not 
rely for its refusal upon a resolution of the corporation 
of which it had no knowledge. Other checks so drawn had 
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been cashed without complaint (Rec., p. 13). If it was 
a wrongful practice for the bank to cash checks without 
the signature of Richardson the corporation had ac¬ 
quiesced therein. 


We respectfully submit that there is no merit in the 
appellee’s case; that the Court below erred in the re¬ 
spects mentioned and that the judgement should be re¬ 
versed. 

Respectfully submitted, 

ZEPH P. MOORE, 
BENJAMIN L. GASKINS, 
Attorneys for Appellant. 
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IN THE 


M of Appeals of tiie District of Colombfa 


No. 4001. 


INDUSTRIAL SAVINGS BANK, A CORPORA¬ 
TION, APPELLANT, 


ws. 


PEOPLES FUNERAL SERVICE CORPORA¬ 
TION, A CORPORATION, APPELLEE. 


BRIEF FOR APPELLEE. 
Statement of the Case. 


On November 23, 1918, the Peoples Funeral 
Service Corporation had on deposit with the Indus¬ 
trial Savings Bank, a sum of money in excess of 
$1,003.50 and plaintiff ^s secretary made out a cheek, 
dated November 20, 1918 (Rec., pp. 2 and 3) to the 
order of Warfield & Rohr Co. for $1,003.50 which 
was signed by the treasurer but was not counter¬ 
signed by the president. The by-laws of plaintiff 


corporation (Rec., p. 9) provide that the president 
shall countersign the checks. A resolution (Rec., p. 
9) adopted at a meeting of plaintiff corporation, 
provided that the Industrial Savings Bank of the 
City of Washington, D. C., for reserve fund be ap¬ 
pointed bankers for the company and be requested 
to open an account in the name of the company and 
to honor checks signed by the treasurer and counter¬ 
signed by the president of the company. The min¬ 
utes (Rec., p. 10) showing the election of John W. 
Lewis as treasurer bears date November 1, 1916. 
Said Levds was also director of plaintiff corpora¬ 
tion and attended the directors’ meetings; he was 
also president of the Industrial Savings Bank. 
Plaintiff’s contention is, that since the check in ques¬ 
tion was not signed by the president, but by the 
treasurer only, it was not in fact a check of plaintiff 
corporation and the Industrial Savings Bank was 
negligent in cashing an unauthorized check. No evi¬ 
dence was adduced at the trial to show that the In¬ 
dustrial Savings Bank had ever cashed any check of 
plaintiff corporation that was signed by the treas¬ 
urer alone except this check to Warfield & Rohr Co. 

At the conclusion of plaintiff’s evidence, defend¬ 
ant made a motion to direct a verdict in its favor. 
During the discussion of the motion, the Court sug¬ 
gested ^‘Others have been signed by the treasurer 
alone,” but when the Court was reminded that the 
secretarv testified that she made out all the checks 
and that this is the onlv check that she had ever seen 
that was not signed by the president. The Court 
rightly denied the motion to direct a verdict in favor 
of the Industrial Savings Bank. 



s 

' Argument. 

The relation between a bank and its depositors is 
that of debtor and creditor. The bank discharges its 
debt to the depositor by paying out the depositor’s 
money on checks authorized by him and if the bank 
is negligent in doing this, it is liable to the depositor 
for money paid out on unauthorized cheeks. The 
checks of a corporation depositor that are not duly 
signed by the proper officers of the corporation are 
unauthorized cheeks and a bank is not permitted to 
charge the amount of such checks against the funds 
of the corporation deposited with it. When banks 
breach the contract of debtor and creditor between 
them and a depositor, they do so at their peril. 
Banks are not concerned in contracts between their 
depositors and other parties. Banks are not agents, 
factors or trustees of their depositors, they are 
simply debtors to their depositors to the extent of 
the funds deposited with them, and are protected as 
long as they pay out the funds of a depositor on 
checks duly authorized by the depositor. The check 
in question was not the check of plaintiff corpora¬ 
tion, it was not countersigned by the president, it 
could not become a check of plaintiff corporation 
unless it was duly signed by its officers who at the 
time had become well known to the Industrial Sav¬ 
ings Bank through a long course of dealing. The 
bank began cashing checks for plaintiff corporation 
late in 1916 and continued to do so till November 23, 
1918, and each check cashed during this time was 
signed by the proper officers of plaintiff corporation 
except the check made to the order of Warfield & 
Kohr Co. The teller, Effie Middleton, who paid this 
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clieek (Rec., p. 13), says that she had been paying 
checks for the Peoples’ Funeral Service Corpora¬ 
tion, signed by the president and treasurer, that she 
did not insist that morning on Mr. Richardson sign¬ 
ing that check because Mr. Richardson brought the 
man there and Mr. Lewis was there at the time the 
cheek was cashed. The Industrial Savings Bank 
well knew at the time the check was presented for 
pajTuent that it was not signed by the proper offi¬ 
cers but that did not matter, it did not insist that it 
be signed, but negligently cashed it, knowing at the 
time that it was a violation of the business custom 
of cashing the checks of plaintiff and a violation of 
the by-laws and resolution of plaintiff corporation. 

The cashing of this check was a breach of the con¬ 
tract between the bank and the plaintiff corporation. 

Authorities. 

The Supreme Court of the United States in the 
case of Bank of the Republic vs. Millard, 10 Wallace 
155 says: 


‘‘It is no longer an open question in this 
court since the decision in the cases of The 
Marine Bank vs. The Fulton Bank, and of 
Thompson vs. Riggs, that the relation of 
banker and customer, in their pecuniary deal¬ 
ings, is that of debtor and creditor. It is an 
important part of the business of banking to 
receive deposits, but when the}’ are received, 
unless there are stipulations to the contrary, 
they belong to the bank, become part of its 
general funds, and can be loaned by it as other 
monevs. The banker is accountable for the 
deposits which he receives as a debtor, and he 
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agrees to discharge these debts by honoring 
the checks which the depositors shall from 
time to time draw on him. The contract be- 
tw’een the parties is purely a legal one, and 
has nothing of the nature of a trust in it. This 
subject was fully discussed by Lords Cotten- 
ham, Brougham, Lyndhurst, and Campbell in 
the House of Lords, in the case of Foley vs. 
Hill, and they all concurred in the opinion 
that the relation between a banker and cus¬ 
tomer, who pays money into the bank, or to 
whose credit money is placed there, is the or¬ 
dinary relation of debtor and creditor, and 
does not partake of a fiduciary character, and 
the great weight of American authority is to 
the same effect.’’ 

Bank of Eepublic vs. Millard, 10 Wallace 
(U. S.) 152,155 and 156. 

‘‘The relation existing betvreen a bank and 
its customers growing out of the general de¬ 
posit and the withdrawal of moneys is that of 
debtor and creditor and the courts both in 
England and America have uniformly resisted 
all efforts to hold the bank as trustee, quasi 
trustee, factor or agent. The parties deal at 
arm’s length. This is true with respect to 
the nature of the deposit. It is well settled 
that all sums paid into a bank by different 
depositors form one blended fund and that 
the depositor has only a debt owing to him by 
the bank and not a right to any specific 
moneys. So, on the other hand, when the de¬ 
posit is made, nothing short of payment will 
discharge the bank; the loss of the specific 
moneys deposited is immaterial. And in re¬ 
spect of the payment of checks, it is the duty 
of the bank when a properly drawn check is 
presented to pay it if there are sufficient avail¬ 
able funds. But the bank does not make pajr- 
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ment because it is the trustee or agent of the 
depositor. It makes it to discharge pro tanto 
the simple debt which it owes the depositor 
who by his check gives acquittance for it. 
When a corporation opens a deposit account 
with a bank the latter must be satisfied that 
the officer signing checks is authorized to do 
so and if it pays without question, it takes the 
risk of being held still liable for the amount 
irregularly paid away. But the bank assures 
itself of the authority of the corporate officers 
for its own protection in discharging its in¬ 
debtedness to the depositor and not as the 
agent of the latter. We think that it is not 
correct to say that a depositary bank is the 
agent of the depositor to determine whether a 
check drawn conforms to the contract between 
them. It rather determines the question at 
its peril.’’ 

Havana Cent. R. Co. vs. Central Trust Co. 
of New York, 204 Fed. Rep. 546, 550. 

‘‘It appears from the record that in order 
for the insurance company to receive the sanc¬ 
tion of the insurance department to commence 
business, it was necessary that it have on 
hand a certain amount of cash, and, as the 
company did not have this necessary amount 
of money, an arrangement was made with the 
bank by J. V. Reed and Stuart E. Brannon, 
two of the promoters of said company, by 
which they executed their joint note to the 
bank for $1,000, the net proceeds of which 
was placed to the credit of the insurance com¬ 
pany, and this sum, supplemented by the 
amount of the discount, made up the $1,000 
which the president of the insurance company 
attempted to pay by the check out of which 
this litigation grows. 
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The by-laws of the insurance company pro¬ 
vide that all checks on the deposit of said 
company should be signed by the president 
and countersigned by one of two other desig¬ 
nated officers. The bank was advised of the 
existence of this by-law, and, in fact, had en¬ 
tered into an agreement with the insurance 
company that the checks were to be honored 
only when so dra^vn, signed, and counter¬ 
signed. Under this arrangement, 37 checks 
were drawn by the insurance company and 
honored by the bank. The check which is the 
subject of this litigation was number 38, and 
it was signed by the president of the insurance 
company alone, and was made payable to the 
bank for the purpose of paying off and satis¬ 
fying the Reed and Brannon note. When pre¬ 
sented to the bank it was honored and the note 
was paid. At the time this check was drawn, 
the other officers of the insurance company, 
whose duty it was to countersign it, refused to 
do so. The fact that it was not signed and 
countersigned as all other checks had been of 
itself in the absence of any special contract 
and arrangement in regard to the signing of 
these checks, sufficient to have put the bank 
upon notice that this check was not such au¬ 
thority as would warrant it in paying out the 
funds of the insurance company that the 
checks were only to be honored when signed 
by the president and countersigned by one of 
the other officers of the insurance company, 
hence, no check which failed to measure up to 
these requirements as to the signature of the 
officers of the insurance company could bind 
the insurance company or protect the bank 
against loss if paid by it. 

As between the insurance company and the 
bank, the insurance company was not liable 
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for the payment of this debt, and the sugges¬ 
tion that, even though the check was not prop¬ 
erly drawn, the bank should nevertheless be 
permitted to retain the fund because it had 
been used to pay the debt for which the insur¬ 
ance was liable, has no application here. The 
bank has contracted with the insurance com¬ 
pany that the funds of the latter should be 
withdra^vn from the former only upon cheeks 
signed and countersigned in a certain partic¬ 
ular way. The check in question not being so 
drawn, the bank was without authority to 
charge the account of the insurance company 
therewith. The bank was no more authorized 
to charge this account with this $1,000 check, 
signed by the president alone, than it would 
have been to charge the account of the insur¬ 
ance company with checks drawn by the pres¬ 
ident thereof in his individual capacity. And 
when it paid out the money on this unauthor¬ 
ized check, it paid out, not the money of the 
insurance company, but the money belonging 
to the bank.^’ 

Ellisn vs. Western National Bank, &c. 

Western National Bank vs. Louisville Trust 
Co., &c., 136 Ky. 310, 314, 315, 316. 

The case of Hamburger vs. Bank of Detroit de¬ 
cided in 1922 by the Supreme Court of Michigan and 
reported in 187 N. W. R. 535, sustains the doctrine 
above declared by the Courts. In this case, Leon 
H. Hamburger testified that he explained to a Mr. 
Briggs, an officer of the bank, that the money to be 
deposited belonged to Anna Hamburger and was to 
be deposited in the name of Fred A. Engel Company 
which was to be incorporated and the money was to 
be paid out only on checks signed by Fred A. Engel 
and countersigned by him (Leon H. Hamburger), he 
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and said Engel to be officers of the contemplated 
company. The plans to organize the corporation 
were abandoned and shortly thereafter it was 
learned that defendant bank had paid out the money 
on checks not countersigned by Hamburger. Suit 
was brought against the bank and judgment obtained 
in the lower court for the plaintiff. The defendant, 
the Bank of Detroit, carried the case to the Supreme 
Court of Michigan on a writ of error and the Su¬ 
preme Court affirmed the judgment of the lower 
Court. 

Also reported in 218 Mich 173, 174, 177. 

The Shoe Lasting Machine Company, a corpora¬ 
tion of the State of Massachusetts, filed a suit 
against the Western National Bank of the City of 
New York to recover balances due plaintiff upon two 
deposit accounts it had mth the defendant bank. 
In the court below, verdict and judgment went in 
favor of the defendant bank and the Shoe Lasting 
Machine Co., the plaintiff, appealed. At the trial 
the defendant bank set up the defense of payment 
by disbursement of moneys upon checks which it 
claimed were properly signed to authorize it to 
charge against the accounts of the plaintiff all the 
monevs vntlidrawn from the bank on such checks. 
The plaintiff admitted that on the general account, 
all moneys were withdrawn on proper and sufficient ^ 
checks except the sum of $500.85. Those checks ad¬ 
mitted by the plaintiff bore the name of the plaintiff 
corporation and the signature of ‘^T. Mayor Black- 
well, Treas.,’’ and ‘‘Walter Shaw, Pres.^’ The 
checks on the general account repudiated by the 
plaintiff, were subscribed in its name but bore only 
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the signature of ‘‘T. Mayo Blackwell, Treas.’’ The 
checks on the dividend account bore the name of the 
plaintilf and the signature of “T. Mayo Blackwell, 
Sec. and Treas.’’ The signature cards in the general 
account showed the follo\nng: 

The Shoe Lasting Machine Co. 

T. Mayo Blackwell, Treas. 

Walter Shaw, Pres. 

The signature card in the dividend account showed 
the following: 

The Shoe Lasting Machine Co. 

T. Mayo Blackwell, Sec. and Treas. 

Two signatures were required on checks from the 
general account but only one on the dividend account. 
The Court said: 

“We can find nothing on the signature card 
relating to the general account which can be 
construed as authorizing the bank to pay 
checks on one of two signatures, and, on the 
other hand, nothing on the signature card re¬ 
lating to the dividend account which can be 
construed as authorizing the plaintiff to insist 
that two signatures were required to checks 
drawn upon that account. Consequently we 
are of the opinion that the bank had no au¬ 
thority to pay moneys out of the general ac¬ 
count upon tile signature, Blackwell, Treas., 
alone, and that the defendant is not protected 
in making pa 3 rment of the $500.85 upon insuffi¬ 
ciently signed checks, and that the plaintiff 
was entitled to recover that amount, and, fur¬ 
ther, that the bank was authorized to make 
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payment on checks on the dividend account 
signed by Blackwell, Sec. and Treas., alone. 
It follows that the judgment and order ap¬ 
pealed from should be reversed and a new 
trial ordered, with costs to the appellant to 
abide the event.’’ 

Shoe Lasting Machine Co. vs. Western Na¬ 
tional Bank, 70 N. Y. App. Div. 588, 591. 

‘‘It is now perfectly well settled, that the 
relation between banker and customer, who 
pays money into the bank, or to whose credit 
money is received there on deposit, is the 
ordinary relation of debtor and creditor; and 
that when the bank receives the money as an 
ordinary deposit and gives credit to the de¬ 
positor, the money becomes the funds of the 
bank, and may be used by it as any other 
funds to which it may be entitled. It is ac¬ 
countable for the deposits it may receive as 
debtor, and in respect to ordinary deposits 
there is an implied agreement between the 
bank and the depositor that the checks of the 
latter will be honored to the extent of the 
funds standing to his credit. There is no 
question of trust, therefore, between the par¬ 
ties, but their relation is purely a legal one.” 

Hardy and Bros. vs. The Chesapeake Bank, 
51 Md. 562, 585. 

“A bank held liable to a corporation de¬ 
positor for the amount of checks paid which 
were drawn without the authority of the cor¬ 
poration.” 

Guaranty State Bank & Trust Co. vs. Okla¬ 
homa Coal Co., 209 Fed. E. 350. 

The relation of debtor and creditor between a bank 
and its depositors is upheld in Ladd vs. Androscog- 
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gin County Bank, 96 Me. 520, 524, and in Ward vs. 
Johnson, 5 Ill. A. 30. 

Points Raised by the Defendant. 

1. Defendant’s first question on page 5 of appel¬ 
lant’s brief, has no place in the issue formed in this 
suit. Defendant’s relation to the plaintiff in this 
suit is that of debtor to creditor, which is a pure 
legal relation. Defendant’s duty to plaintiff cor¬ 
poration was to discharge its debt to plaintiff by 
paying money on checks duly authorized by plaintiff 
corporation. Defendant had nothing to do with the 
business matters of plaintiff corporation with other 
parties, and it had no concern or interest with the 
creditors of plaintiff. In order to rule otherwise, it 
would be necessary to destroy the rule of law cre¬ 
ating the relation of debtor and creditor between a 
banker and a depositor. There is no privity of con¬ 
tract between a bank and the creditors of its de¬ 
positors. Defendant attempts to argue that a bank 
has a right to justify its negligence by asserting on 
behalf of others, claims in which the bank has no 
concern or interest. At no angle of the case could 
this question become material to the issue. This 
point is made very plain in the Kentucky case and 
is approved in all the authorities cited. Defendant 
was not liable for the payment of plaintiff’s debts 
and the contention that no loss was suffered by 
plaintiff corporation, has no application here. The 
equity suit offered in evidence by the defendant at 
the trial (Rec., p. 14) is an effort by plaintiff cor¬ 
poration to recover its losses by a suit for an ac¬ 
counting, but it is not material to the issue in this 
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case. Defendant bank owed a legal duty to plaintiff 
corporation which the bank did not perform and it is 
liable for its negligence. 

The Court was correct in overruling the motions 
by defendant to direct a verdict in its favor. The 
Court ^vas also correct in denying all the prayers 
presented by defendant as each and all of them vio¬ 
lated the law between bankers and depositors. 

2. Defendant’s second question on page 5 of its 
brief, must be answered in the affirmative. Yes, 
there was ample and sufficient evidence in this case 
to go to the jury that the check was not signed in 
accordance with the depositor’s directions and that 
in fact it was not plaintiff corporation’s check as it 
was not signed by its officers. Plaintiff’s evidence 
showed that the defendant bank negligently cashed 
an unauthorized check, dated November 20, 1918, 
with the signature of John W. Lewis, the treasurer 
alone on the face of it, Lewis was the treasurer at 
the time and had a copy of the by-laws (Rec., p. 9), 
he was also the president of the bank. The by-law 
requiring the president to countersign the checks 
was in evidence (Rec., p. 9); Richard C. Richardson, 
who was president of plaintiff corporation at the 
time, said (Rec., p. 14), ‘^that he had a right to 
countersign it; that if I did not, I ought to.” The 
stub in the check book (Rec., p. 10) contained the 
following entry and was in evidence: No. 354, No¬ 
vember 20,1918, Warfield-Rohr & Co., goods to cover 
caskets for the Peoples Funeral Service Corpora¬ 
tion, $1003.50; the check was given to the president 
and when the check was afterwards seen in the hands 
of the auditing conamittee, the president’s name was 
not on the face of the check. The evidence showed 


that this $1003.50 check was the only check that ever 
went through the Industrial Savings Bank (Rec., 
p. 10) that was not signed by the proper officers; a 
bunch of checks, two hundred and thirty-one in num¬ 
ber, signed by the president and treasurer and 
cashed by the defendant bank, were in evidence to 
show the custom. These two hundred and thirty-one 
checks were evidence of how plaintiff’s checks were 
drawn and signed, what officers of plaintiff corpora¬ 
tion signed the checks and upon the signature of 
what officers of plaintiff corporation the bank was 
accustomed to cash checks for plaintiff corporation; 
these checks established a method of business well 
known by defendant bank, and proved that the bank 
well knew through a long practice of cashing checks 
that plaintiff’s checks had to be signed by its presi¬ 
dent and treasurer. The deposit book had been bal¬ 
anced bv the bank and returned with checks that had 
been cashed by the bank to the proper officer of 
plaintiff corporation a number of times in due course 
of business. With all this evidence, the jury was 
justified in disregarding the bank’s assertion to the 
contrary, and in bringing the verdict reported. 

Effie Middleton, the teller (Rec., p. 13), paid this 
check for $1003.50. She says Mr. Richardson 
brought a man to the bank and said. Miss Middle- 
ton, this is the gentleman to pay this money to, and 
I paid a $1000; that she had been cashing checks for 
the Peoples Funeral Service Corporation, signed by 
the president and the treasurer; that she did not 
insist that morning on Mr. Richardson signing that 
check. On cross-examination, she produced two ac¬ 
count cards; card No. 1 bore the name of John W. 
Lewis, the treasurer, and card No. 2 the name of 
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R. C. Richardson; they were not the signature cards; 
the proper signature was on the signature card which 
she did not have with her. This was the time that 
the signature card was needed to establish the bank’s 
assertion that it had a right to pay out the plaintitf’s 
money on the signature of the treasurer alone. The 
signature card may show the names of Richardson 
and Lewis. Was it for that reason that she did not 
have the signature card with her? The jury may 
have presumed that the signature card made a show¬ 
ing adverse to the bank, and that may have been the 
reason for not producing it at the trial. With all 
this evidence before the jury, it is impossible to see 
how the jury could have brought in a different ver¬ 
dict than the one they did; their verdict was in com¬ 
pliance with the evidence adduced. 

The authorities cited uphold the Court in its 
charge to the jury, namely: “We have nothing to do 
witt the debt, whether Richardson got the money or 
]iot, or whether he was entitled to get it. All of 
those things are in that other proceeding and they 
are not here. All that is here is whether the bank 
was negligent in paying out money on a check which 
bore only one signature; if the contract between the 
bank and the depositor was that the check should 
have two signatures; if the bank had a deposit there, 
a special deposit, which required it to pay the checks 
that w’ere signed by the two officers, the president 
and treasurer, and the bank knew it, and it did pay 
the check without those two signatures, then your 
verdict should be for the plaintiff.” This charge is 
correct and is approved by the authorities. The part 
of the charge to the jury set out in the assignment 
of errors and numbered seven, is also correct. 
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Appellant’s Citations. 

The cases cited by appellant are not applicable 
to the issue in the case at bar. The cases cited decide 
matters pertaining to agents and employees and are 
good cases for that purpose; they do not touch upon 
the relation of a banker to a depositor, but deal with 
other questions that are not in issue here. 

It is respectfully submitted that the judgment of 
the lower Court should be affirmed. 

Joseph H. Stewart, 
Attorney for Appellee. 









